
 

 

 

 

 

 

 

• The Network for Justice in Global 
Investment is a joint effort by 
citizens and organizations in a 
variety of countries to challenge 
one of the most anti-democratic 
aspects of the global economic 
order – the rules governing 
international investment.  
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• IPS is a community of public scholars 
and organizers linking peace, justice, 
and the environment in the U.S. and 
globally. We work with social 
movements to promote true 
democracy and challenge 
concentrated wealth, corporate 
influence, and military power.  
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Latin America (and the Caribbean) 

• Divided roughly by 

countries that keep 

allegiance to U.S., (and 

E.U.) neoliberal policies 

and those who seek 

independence from U.S. 

hegemony:   

• Alianza del Pacifico 

• ALBA  

• MERCOSUR  

 



US FTA’s  

Existing and Pending   

• Via the NYT: 

•  Via the NYT: 

•   

http://www.nytimes.com/interactive/2011/10/13/business/united-states-free-trade-partners.html?ref=business
http://www.nytimes.com/interactive/2011/10/13/business/united-states-free-trade-partners.html?ref=business
//upload.wikimedia.org/wikipedia/commons/2/2f/US_FTA_Negotiations_as_of_May_2008.png


Neo Extractivism in the Region  

► Progressive Latin American governments maintain an anti 
imperialist rhetoric but promote the expansion of 
transnational extractive industries that benefit only the 
national elite classes.  

► Many express a rhetoric  of socialism and participative democracy but 
in practice give in to extractive industries that concentrate power and 
capital.  

► Although all Progressive governments in Latin America have 
reduced poverty levels, they have also increased their 
dependency with respect exports and imports of extractive 
industries (as well as agro exports), negotiating contracts 
with TNCs. 

► Intensification of conflicts between indigenous communities and local 
and national authorities  

► Decline of the manufacturing sector (Even in Brazil and 
Argentina).   
 
 



 

 

Mining for Profits in 

International Tribunals 
How Transnational Corporations Use Trade and 

Investment Treaties as Powerful Tools in Disputes 

Over Oil, Mining, and Gas 
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Investor-state lawsuits related to 

oil, gas, and mining disputes are 

on the rise – particularly in Latin 

America 

 
• Transnational corporations are increasingly 

turning to international arbitration tribunals 

to resolve disputes over natural resource 

rights. At the most frequently used tribunal, 

the International Center for Settlement of 

Investment Disputes (ICSID), there are 

137 pending cases. Forty-three of these 

cases are related to oil, mining, or gas.  

• By contrast, in 2000, there were only three 

pending ICSID cases related to oil, mining, 

or gas. There were only 7 such cases filed 

during the entire decades of the 1980s and 

1990s. 

• The 43 current extractive industries cases 

include: 14 related to oil, 10 related to gas, 

14 related to mining (including 4 over 

gold), and another 5 related to 

combination oil/gas projects. 

 



Latin American governments are 

being particularly targeted 

 

• Latin American governments 

make up about 10 percent of the 

157 ICSID member governments. 

And yet they are the targets 

of 68 (50 percent) of all ICSID 

cases and 

25 (nearly two-thirds) of the 43 

current 

extractive industries cases. 



The increase in investor-state lawsuits 

related to extractive industries has 

coincided with an increase in 

commodity prices 

 
Price of Gold 2007 - 2011 • The price of oil rose steadily throughout 

 the past decade by September 2011, it 
had  rebounded to $100.8 per barrel, 
up from $25 in January 2000.2 

 

• The price of gold has quintupled, from 

 $282 per ounce in January 2000 to a 

 record breaking $1,900 per ounce in 

 September of 2011.3  

 

• The price of gas rose from $86 per 

 thousand cubic meters in January 
2000 to 

 roughly $140 (in the U.S. domestic 
market) in September 2011. In May, 
2011 it had reached 257$ USD. 

 



The potential economic impact of 

investor-state lawsuits on Latin 

American countries is significant 

 

• In 2009, the international gold mining 

firms Pacific Rim and Commerce Group 

each sued the Salvadoran government, 

demanding $77 million and $100 million 

respectively (the equivalent of nearly 1% of 

El Salvador’s GDP). Although ICSID 

dismissed the Commerce Group case, El 

Salvador still had to pay $800,000 in legal 

fees. 

 

•  In March 2010, Chevron won about $700 

million in a suit against Ecuador, the 

equivalent of 1.3% of that nation’s GDP. 

 

• Renco Group Inc. filed a claim 

with UNCITRAL against the Peruvian 

government on behalf of itself and its subsidiary, 

Doe Run Peru. The U.S. corporation is asking for 

$800 million in damages after the Peruvian 

government revoked Doe Run’s operating license 

for the La Oroya smelter in July 2010 



The increase in investor-state lawsuits and the economic costs they 

incur on Latin American countries may prevent the creation of future 

environmentally and socially responsible legislation. 

 



II. International Arbitration Tribunals and 

the Trade and Investment Treaties They 

Enforce 

• In past centuries, disputes over foreign 
investments were resolved either through 
the host country’s domestic judicial system 
or through government-to-government 
processes.  

• In 1868, Argentine jurist Carlos Calvo 
formulated the “Calvo Doctrine,” which 
became influential throughout the region. It 

 prevented foreign investors from claiming 
more rights and privileges than those 
granted to national citizens 

• It also required foreign investors to file any 
dispute arising in a host country with that 
country’s legal system, therefore subjecting 
the investors to domestic law. 

• In the past three decades, most countries in 
the region have shifted away from the Calvo 
Doctrine.  

• This shift has coincided with increased 
pressure by economic powers like the U.S. 
and the European Union, as well as 

 international institutions like the World Bank 
and International Monetary Fund (IMF) 
which have enforced a neoliberal agenda 
and openly advocated for Latin America to 
open its borders to free trade.  

 



• As a result, almost every government 
in the region –with a few exceptions- 
has accepted the argument that they 
would attract increased amounts of 
foreign investment if they allowed 
investors from other countries to 
bypass domestic courts and seek 
recourse through international dispute 

 settlement mechanisms.  

• However, there is no evidence that 
providing investors with this 
supranational power has actually 
resulted in increased investment 
inflows to a particular country. 

• In fact, the developing countries that 
have been the largest recipients of 
foreign investment (China, India, 
Brazil) have not signed such deals with 
the United States.  

• Nevertheless, most countries in the 
world are now obliged to provide such 
sweeping 

 foreign investor rights through an 
expanding web of international 
arbitration tribunals, bilateral 
investment treaties (BITs), and free 
trade agreements (FTAs). 

 

 



The International Center for Settlement 

of Investment Disputes 

(ICSID) 

 
• Foreign investors often have a choice 

of venue for international arbitration.  

• The most common and well known is 
the (ICSID), which is associated with 
the World Bank. 

• It  is the only one that publishes a 
registry of its cases.  

• Other tribunals, such as the UN 
Commission on International Trade 
Law (UNCITRAL), have resisted even 
this small measure of transparency. 

• Private foreign investors can bring 
claims to ICSID  against national 
governments, demanding 

 compensation for actions that 
significantly diminish the value of their 
investments.  

• Created in 1966, ICSID was almost 
dormant for the first 30 years of its 
existence. What brought it to life was 
the explosion of bilateral investment 
treaties (BITs).  



Worldwide, the number of signed BITs went from 
 1,000 in 1995 to more than 2,750 today 

• .Beginning with 
the 1994 North 
American Free 
Trade 
Agreement 
(NAFTA), free 
trade 
agreements 
signed by the 
United States 
have also 
included 
“investor - State” 
dispute 
settlement in 
their investment 
chapters. 

 

 



States sued at 
International 

Tribunals  

“Fair and Equitable Treatment” 
Standards  

National Treatment  

Most Favored Nation 
Treatment  

Prohibition of Capital Controls  

Prohibition  of Performance 
Requirements 

Restrictions on Indirect 
Expropriation  

Investor –State 
Dispute Clauses  

Common Investment Rules (in 
FTA’s and BITS) 



Restrictions on “Indirect” 
Expropriation 
 

• Whereas expropriation in the past 
applied to physical takings of 
property, current rules also 
protect investors from “indirect” 
expropriation, 

• interpreted to mean regulations 
and other government actions that 
significantly reduce the value of a 
foreign investment. Hence, 

• corporations can sue over 
environmental, health, and other 
public interest laws developed 

 through a democratic process.  
• While the tribunals cannot force a 

government to repeal such laws, 
the threat of massive damages 

 awards can put a “chilling effect” 
on responsible policy-making. 

 



“Fair and Equitable Treatment” Standards 
and “National Treatment” and “Most Favored Nation 
Treatment” 
 

• The terms “Fair and Equitable Treatment” have no definable meaning and 
are inherently subjective, allowing arbitrators to apply their own 
interpretations to government actions in countries with diverse histories, 
cultures and values systems. 

• With National and MFN Treatment governments must treat foreign investors 
and their investments at least as favorably as domestic 

 investors and those from any third country. While this is touted as a basic 
principle of fairness, it strips the power of governments to pursue national 
development strategies used in the past by nearly 

 every successful economy. Moreover, a regulatory action that applies to all 
corporations but has a disproportionate impact on a foreign investor could 
be targeted as a national treatment violation. 



Ban on Capital Controls 
 

• Governments are banned 
from applying restrictions 
on the flows of capital, 
even though such 
controls helped some 
countries escape the 
worst of the global 
financial crisis of the late-
1990s. 

• Even the IMF has stopped  
demanding that 
governments lift controls 
on capital flows. 

 



Limits on Performance 
Requirements 

 • Governments must 
surrender the authority to 
require that foreign 
investors use a certain 
percentage of local inputs 
in production, transfer 
technology, and other 
conditions used in the 
past as responsible 
economic development 
tools. 



III. Alternatives and Resistance  



Alternatives from Civil Society  



Alternatives from Academics 

  
 

Public Statement on the International  

Investment Regime (signed by 

lawyers) 

More than 250 Economists Call 

for Trade Reforms to Allow 

Capital Controls 

 



Successful Popular Resistance 

Bechtel Case against Bolivia 

La Mesa Nacional Frente a La Mineria  

Metalica en El Salvador vs Pacific Rim 



International Solidarity 



Countries challenging the 

system  


